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[OPTIONAL] 

[ARTICLE] 5 

ADMINISTRATION AND REGISTRATION  

OF COMMON INTEREST COMMUNITIES 

SECTION 5-101.  ADMINISTRATIVE AGENCY.  As used in this [Act], “agency” 

means [insert appropriate administrative agency], which is an agency within the meaning of [insert 

appropriate reference to state administrative procedure act].  [Insert any related provisions on 

creation, selection, and remuneration of personnel, budget, annual reports, fees, and other 

administrative provisions appropriate to the particular State.] 

Comment 

 

1. Each State should insert in lieu of the bracketed language in the first sentence that agency, 

whether it be the Real Estate Commission, the Attorney General’s Office, or any other existing or 

new agency, which the State deems appropriate for regulation of common interest communities. 

 

2. The 1961 Revised Model State Administrative Procedure Act (the “Model Act”) had 

been adopted in 20 States and the District of Columbia by 1981. The appropriate reference in those 

States to the definition of “Agency” would be the statute adopting Section 1(1) of the Model Act. In 

those States which have not adopted the Model Act, reference to a similar statute should be made to 

insure that the procedures of the agency regulating planned communities are undertaken in 

accordance with the principles of procedural due process which underlie the Model Act. In those 

States which do not have an administrative procedure act, appropriate administrative procedures 

should be included, either in this section or elsewhere in this article, to provide for hearings, 

appellate review, regulations, and other administrative matters. 

 

3. As indicated, Article 5 was not designed to solve all procedural matters which are 

appropriate for an agency. Rather, the Act relies on the cross reference to a state administrative 

procedure act. Even in such States, however, it may be appropriate to include other provisions, 

either in Section 5-101 or elsewhere in this article, which are necessary under state practice to 

insure the proper functioning of a state agency. This might include budget authority, salary levels, 

civil service requirements, and the like. This may be particularly important when a new state 

agency is created. 

 

SECTION 5-102.  REGISTRATION REQUIRED.  A declarant may not offer or 

dispose of a unit intended for residential use unless the common interest community and the unit are 

registered with the agency, but a common interest community consisting of no more than 12 units 

nance
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and which is not subject to development rights is exempt from the requirements of this section and 

Section 5-103(a). 

Comment 

 

1. Registration of a common interest community is only required in the case of a common 

interest community or unit intended for residential use. Commercial and industrial common interest 

communities, accordingly, are exempt from registration under this Act. Also exempt from the 

requirement of registration is a small common interest community containing 12 or fewer units, so 

long as the common interest community is not subject to development rights. However, the small 

common interest community and the industrial or commercial common interest community are still 

subject to scrutiny by the agency under its general powers, despite the fact that registration is not 

required. 

 

2. If Article 5 were adopted in a particular State, a declarant could not offer or dispose of a 

residential unit unless that unit were registered with the agency. However, he could offer and 

dispose of the unit after registration was approved but before the common interest community was 

created, subject to the requirements of Sections 2-101 and 5-103. 

 

 

 SECTION 5-103.  APPLICATION FOR REGISTRATION; APPROVAL OF 

UNCOMPLETED UNITS. 

(a)  An application for registration must contain the information and be accompanied by 

any reasonable fees required by the agency’s [rules] [regulations].  A declarant promptly shall file 

amendments to report any actual or expected material change in any document or information 

contained in the application. 

(b)  If a declarant files with the agency a declaration or proposed declaration, or an 

amendment or proposed amendment to a declaration, creating units that he proposes to convey 

before they are substantially completed in the manner required by Section 4-120 and, in a 

condominium, by Section 2-101(b), the declarant shall also file with the agency: 

(1) a verified statement showing all costs involved in completing the buildings 

containing those units; 

(2) a verified estimate of the time of completion of construction of the buildings 

containing those units; 
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(3) satisfactory evidence of sufficient funds to cover all costs to complete the 

buildings containing those units; 

(4) a copy of the executed construction contract and any other contracts for the 

completion of the buildings containing those units; 

(5) a 100 percent payment and performance bond covering the entire cost of 

construction of the buildings containing those units; 

(6) plans for the units which, in the case of a condominium or planned community, 

shall conform to the requirements of Section 2-109(c); 

(7) if purchasers’ funds are to be utilized for the construction of the common interest 

community, an executed copy of the escrow agreement with an escrow company or financial 

institution authorized to do business within the State which provides that: 

(i) disbursements of purchasers’ funds may be made from time to time to pay 

for construction of the common interest community, architectural, engineering, finance, and legal 

fees, and other costs for the completion of the common interest community in proportion to the 

value of the work completed by the contractor as certified by an independent [registered] architect 

or engineer, on bills submitted and approved by the lender of construction funds or the escrow 

agent; 

(ii) disbursement of the balance of purchasers’ funds remaining after 

completion of the common interest community must be made only when the escrow agent or lender 

receives satisfactory evidence that (A) the period for filing mechanic’s and materialman’s liens has 

expired, (B) the right to claim those liens has been waived, or (C) adequate provision has been made 

for satisfaction of any claimed mechanic’s or materialman’s lien; and 

(iii) any other restriction relative to the retention and disbursement of 

purchasers’ funds required by the agency; and 
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(8) any other materials or information the agency may require by its [rules] 

[regulations]. 

(c)  The agency may not register the units described in the declaration or the amendment 

unless the agency determines, on the basis of the material submitted by the declarant and any other 

information available to the agency, that there is a reasonable basis to expect that the units to be 

conveyed will be completed by the declarant following conveyance. 

Comment 

 

1. Subsection (a) is a general provision empowering the agency by regulation to develop 

requirements for information to be submitted to the agency, and for the imposition of reasonable 

fees by the agency. Such rules or regulations, under the Model Act, could be adopted only after 

providing notice to interested persons and an opportunity to be heard. See Section 3 of the Model 

Act. The article encourages, but does not require, development of uniform regulations between 

States adopting Article 5. See Section 5-107(e). 

 

2. Under Section 2-101(b) a condominium declaration may not be recorded until all 

structural and mechanical systems for units which will be created by the recording are substantially 

completed. While there is no similar requirement for planned communities and cooperatives, 

Section 4-120, which is applicable to all types of common interest communities, prohibits 

conveyance of units before they are substantially completed. 

 

In addition, under Section 4-110, any deposit made in connection with the purchase or 

reservation of a unit must be held in escrow until closing. The combined effect of Sections 

2-101(b), 4-120, and 4-110 is to insure that any funds of a purchaser are held in escrow until his unit 

is substantially completed and the purchaser has title. 

 

Subsection (b) is a departure from the requirements of Sections 2-106(b) and 4-120. The 

need for consumer protection suggests that substantial completion of a residential unit should be a 

prerequisite for conveying the unit to a purchaser in the absence of an agency to control and review 

planned community projects. Under subsection (b), however, a declarant may file a declaration or 

proposed declaration, or an amendment to a declaration, for the purpose of creating a common 

interest community in which the units are not substantially completed. 

 

Subsection (b) contemplates that the agency might nevertheless register the units described 

in the declaration or amendment, if the agency were satisfied that the units would be completed. 

Registration would then permit the declarant to offer to sell and convey the uncompleted units. 

 

In addition, paragraph (7) of Section 5-103(b) contemplates that purchaser’s funds might be 

used, despite the language of Section 4-110 for construction of the planned community. Controls 

are imposed, however, to insure that disbursements are made in accordance with the value of work 

completed and approved by an escrow agent. 
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Note that the common elements in the common interest community under the Act need not 

be completed at the time of the sale, even in the absence of an agency. Completion of common 

elements, however, is governed by Section 4-119 (Obligation to Complete and Restore). 

 

3. The agency, by regulation, should determine the parties whom the payment and 

performance bond required under paragraph (b)(5) indemnifies. 

 

 

 SECTION 5-104.  RECEIPT OF APPLICATION; ORDER OF REGISTRATION. 

(a)  The agency shall acknowledge receipt of an application for registration within [five] 

business days after receiving it.  Within [60] days after receiving the application, the agency shall 

determine whether: 

(1) the application and the proposed public offering statement satisfy the 

requirements of this [Act] and the agency’s [rules] [regulations]; 

(2) the declaration and bylaws comply with this [Act]; and 

(3) it is likely that the improvements the declarant has undertaken to make can be 

completed as represented. 

(b)  If the agency makes a favorable determination, it shall issue promptly an order 

registering the common interest community.  Otherwise, unless the declarant has consented in 

writing to a delay, the agency shall issue promptly an order rejecting registration. 

Comment 

 

1. This section provides reasonable deadlines for agency review of an application for 

registration, and describes the standards by which the application should be measured. The agency 

is directed to review the documents provided to the purchaser, and is given a great deal of discretion 

in mandating the form and content of the public offering statement; see Section 5-110. 

 

2. The agency is also charged with reviewing those common element improvements which a 

declarant has promised to make, and which would be labeled under Section 4-118 as “MUST BE 

BUILT,” to determine whether the declarant has the financial capacity to build them. 

 

3. In the event the agency were to issue an order rejecting registration under subsection (b), 

an important issue concerning judicial review of that order may arise in some States. 

 

The order would appear to be a rejection of an application for a license, as defined in 
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Section 1(3) of the Model Act; it would be a “contested case,” however, within the meaning of 

Section 1(2) of the Model Act, only if “an opportunity for hearing” is provided. No right to a 

hearing, or right of appeal, is provided in the Act. 

 

The order rejecting registration thus might not be appealable under Section 15 of the Model 

Act, because judicial review is provided under Section 15 only for “contested cases.” While that 

section does not limit utilization of, or the scope of judicial review available under, other means of 

review, some courts have held that, in the absence of specific statutory authority to hear an appeal 

from an administrative decision, courts have no jurisdiction to entertain such an appeal. See, e.g., 

Rybinski v. State Employees’ Retirement Comm., 173 Conn. 462 (1977). 

 

Accordingly, the law of each State should be carefully reviewed. In cases where the state 

administrative procedure act provides for appeals from decisions on licensing matters made by state 

agencies regardless of the availability of a hearing, no amendment would be required

 

SECTION 5-105.  CEASE AND DESIST ORDERS.  If the agency determines, after 

notice and hearing, that any person has disseminated or caused to be disseminated orally or in 

writing any false or misleading promotional materials in connection with a common interest 

community or that any person has otherwise violated any provision of this [Act] or the agency’s 

[rules] [regulations] or orders, the agency may issue an order to cease and desist from that conduct, 

to comply with the provisions of this [Act] and the agency’s [rules] [regulations] and orders, or to 

take affirmative action to correct conditions resulting from that conduct or failure to comply. 

 

 SECTION 5-106.  REVOCATION OF REGISTRATION. 

(a)  The agency, after notice and hearing, may issue an order revoking the registration of a 

common interest community upon determination that a declarant or any officer or principal of a 

declarant has: 

(1) failed to comply with a cease and desist order issued by the agency affecting that 

common interest community; 

(2) concealed, diverted, or disposed of any funds or assets of any person in a manner 

impairing rights of purchasers of units in that common interest community; 

(3) failed to perform any stipulation or agreement made to induce the agency to issue 
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an order relating to that common interest community; 

(4) misrepresented or failed to disclose a material fact in the application for 

registration; or 

(5) failed to meet any of the conditions described in Sections 5-103 and 5-104 

necessary to qualify for registration. 

(b)  A declarant may not convey, cause to be conveyed, or contract for the conveyance of 

any interest in a unit while an order revoking the registration of the common interest community is 

in effect, without the consent of the agency. 

(c)  In appropriate cases the agency, in its discretion, may issue a cease and desist order in 

lieu of an order of revocation. 

Comment 

 

1. This section permits the agency, after notice and hearing, to revoke a prior registration of 

a common interest community. Under Section 15 of the Model Act, the revocation would not be 

effective until the last day for seeking review of the agency order. While the filing of the appeal 

would not stay the agency’s decision, the agency or reviewing court could grant a stay of the 

revocation. Naturally, this result may vary in a particular State. 

 

2. A declarant is prohibited from disposing of any interest in a unit when registration has 

been revoked, without consent of the agency. 

 

 

 SECTION 5-107.  GENERAL POWERS AND DUTIES OF AGENCY. 

(a)  The agency may adopt, amend, and repeal [rules] [regulations] and issue orders 

consistent with and in furtherance of the objectives of this [Act], but the agency may not intervene 

in the internal activities of an association except to the extent necessary to prevent or cure violations 

of this [Act].  The agency may prescribe forms and procedures for submitting information to the 

agency. 

(b)  If it appears that any person has engaged, is engaging, or is about to engage in any act 

or practice in violation of this [Act] or any of the agency’s rules or orders, the agency without prior 
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administrative proceedings may maintain an action in the [appropriate court] to enjoin that act or 

practice or for other appropriate relief.  The agency is not required to post a bond or prove that no 

adequate remedy at law exists. 

(c)  The agency may intervene in any action involving the powers or responsibilities of a 

declarant in connection with any common interest community for which an application for 

registration is on file. 

(d)  The agency may accept grants in aid from any governmental source and may contract 

with agencies charged with similar functions in this or other jurisdictions, in furtherance of the 

objectives of this [Act]. 

(e)  The agency may cooperate with agencies performing similar functions in this and other 

jurisdictions to develop uniform filing procedures and forms, uniform disclosure standards, and 

uniform administrative practices, and may develop information that may be useful in the discharge 

of the agency’s duties. 

(f)  In issuing any cease and desist order or order rejecting or revoking registration of a 

common interest community, the agency shall state the basis for the adverse determination and the 

underlying facts. 

(g)  The agency, in its sound discretion, may require bonding, escrow of portions of sales 

proceeds, or other safeguards it may prescribe by its [rules] [regulations] to guarantee completion 

of all improvements which a declarant is obligated to complete pursuant to Section 4-119 

(Declarant’s Obligation to Complete and Restore). 

Comment 

 

1. Under subsection (a), the agency is empowered to adopt regulations and issue orders in 

furtherance of the objectives of this Act. Those objectives are the same as the underlying purposes 

of the Act. The agency, however, is prohibited from intervening in the internal activities of the 

association except to the extent necessary to prevent or cure violations of this Act. The principal 

purpose of the agency is to regulate the behavior of the declarant, not the behavior of individual unit 
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owners. If, however, the declarant is misusing the association by virtue of his power to control its 

activities, and thereby violating the Act, the agency may act to prevent the violation. 

 

2. Subsection (g) empowers the agency to require bonding, escrow, or other safeguards to 

guarantee completion of improvements labeled “MUST BE BUILT” (Section 4-118).  

 

A substantive requirement for bonding is not included under Article 4 for all common 

interest communities, in all circumstances. While some States have adopted bonding and escrow 

requirements for completion of the common elements in condominiums (see, e.g., Section 47-74d, 

Conn. Gen. Stat.), the available economic evidence indicates that a universal bonding requirement 

would increase the cost of units, and that the cost of such provisions may not always be justified. 

The principal concern for consumer protection in this regard has been resolved in the Act by 

requiring substantial completion of all units prior to conveyance (Section 4-120) and by requiring 

labeling of common elements as either “MUST BE BUILT” or “NEED NOT BE BUILT.” 

 

At the same time, particularly in the case of common interest communities registered under 

Section 5-103(b), there may be individual cases where the agency, in its discretion, may find 

escrowing or bonding to be in the public interest. For that reason, this power is included only as a 

permissible power for the agency under Article 5. 

 

 

 SECTION 5-108.  INVESTIGATIVE POWERS OF AGENCY. 

(a)  The agency may initiate public or private investigations within or outside this State to 

determine whether any representation in any document or information filed with the agency is false 

or misleading or whether any person has engaged, is engaging, or is about to engage in any 

unlawful act or practice. 

(b)  In the course of any investigation or hearing, the agency may subpoena witnesses and 

documents, administer oaths and affirmations, and adduce evidence.  If a person fails to comply 

with a subpoena or to answer questions propounded during the investigation or hearing, the agency 

may apply to the [appropriate court] for a contempt order or injunctive or other appropriate relief to 

secure compliance. 

Comment 

 

The powers enumerated in Sections 5-107 and 5-108 are specifically granted to the agency 

because of judicial determinations in various States that, in the absence of such statutory powers, 

agencies have no authority to act. 
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 SECTION 5-109.  ANNUAL REPORT AND AMENDMENTS. 

(a)  A declarant, within 30 days after the anniversary date of the order of registration, 

annually shall file a report to bring up-to-date the material contained in the application for 

registration and the public offering statement.  This provision does not relieve the declarant of the 

obligation to file amendments pursuant to subsection (b). 

(b)  A declarant promptly shall file amendments to the public offering statement with the 

agency. 

(c)  If an annual report reveals that a declarant owns or controls units representing less than 

[25] percent of the voting power in the association and that a declarant has no power to increase the 

number of units in the common interest community, or to cause a merger or confederation of the 

common interest community with other common interest communities, the agency shall issue an 

order relieving the declarant of any further obligation to file annual reports.  Thereafter, so long as 

the declarant is offering any units for sale, the agency has jurisdiction over the declarant’s activities, 

but has no other authority to regulate the common interest community. 

Comment 

 

1. This section requires annual reports from a declarant to the agency in order to keep the 

information filed with the agency current. This requirement parallels the declarant’s obligation to 

provide a current public offering statement to unit owners. See Section 4-103(c). 

 

2. Under subsection (c), if the period of declarant control has passed, the declarant is 

relieved of the obligation to continue to file an annual report. However, the obligation to continue to 

provide public offering statements is imposed on a declarant under Section 4-103(c) so long as he is 

offering any unit for sale. The agency would thus continue to have jurisdiction over the declarant’s 

activities, but would have no other authority to regulate the common interest community. 

 

 

 SECTION 5-110.  AGENCY REGULATION OF PUBLIC OFFERING 

STATEMENT. 

(a)  The agency at any time may require a declarant to alter or supplement the form or 

substance of a public offering statement to assure adequate and accurate disclosure to prospective 
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purchasers. 

(b)  The public offering statement may not be used for any promotional purpose before 

registration and afterwards only if it is used in its entirety.  No person may advertise or represent 

that the agency has approved or recommended the common interest community, the disclosure 

statement, or any of the documents contained in the application for registration. 

(c)  In the case of a common interest community situated wholly outside this State, an 

application for registration or proposed public offering statement filed with the agency which has 

been approved by an agency in the State where the common interest community is located and 

substantially complies with the requirements of this [Act] may not be rejected by the agency on the 

grounds of non-compliance with any different or additional requirements imposed by this [Act] or 

by the agency’s [rules] [regulations].  However, the agency may require additional documents or 

information in particular cases to assure adequate and accurate disclosure to prospective 

purchasers. 

Comment 

 

1. Subsection (c) attempts to facilitate interstate sales of units by requiring the agency in the 

enacting State to accept an agency-approved public offering statement from the State where the 

common interest community is located. This avoids the need for a different public offering 

statement in several States for the same project. If no agency exists in the State where the common 

interest community is located, however, a public offering statement must be prepared and approved 

before offering an out-of-state unit in an enacting State. 

 

2. Because of the bracketed language contained in Section 1-208, which should be inserted 

in the Act if Article 5 is enacted, a foreign common interest community must only be registered 

under this article in an enacting State if a declarant is “offering” units in that common interest 

community in the enacting State. Thus, general advertising which did not meet the definition of 

“offering” could be circulated in the enacting State without registration. If an “offering” is once 

made, however, then all of Article 5 applies to the foreign common interest community. Any 

“disposition” of a foreign residential common interest community in an enacting State, of course, 

would require delivery of a public offering statement even in the absence of an agency; see Section 

1-208. If an agency exists in the enacting State, any disposition in that State would be illegal if the 

common interest community were not registered in the enacting State; see Section 1-208. 

 

 




