
IN THE CIRCUIT COURT OF JEFFERSON COUNTY, WEST VIRGINIA 

BLUE RIDGE ACRES CIVIC ASSOCIATION, INC., and 
RIVER VIEW ASSOCIATION, INC., 

Petitione.-s, 

v. Civil Action No. U-AA-4 
Judge David H. Sanders 

CRAIG GRIFFITH, STATE TAX Commissioner 
of the State of West Virginia, and 
ANGELA BANKS, Assessor for 
Jefferson County, West Virginia, 

Respondents. 

ORDER GRANTING 

PETITIONERS' MOTION FOR SUMMARY JUDGMENT, IN PART, AND 


DISMISSING THE WEST VIRGINIA STATE TAX COMMISSIONER 


On a fonner day the Petitioners filed Petitioners' Motion and Memorandum for Summary 

Judgment seeking to resolve the pending case. Subsequently, Counsel for Assessor Bariks filed a 

Motion To Dismiss Respondent Assessor And Incorporated Response To Petitioners' Motion For 

Summary Judgment. Finally, the State Tax Commissioner filed the Tax Department's Response To 

Motion For Summary Judgment. The Court has reviewed the pleadings in this matter and determines 

that the matter is ripe for decision. 

PROCEDURALBACKGROVND 

Blue Ridge Acres Civic Association, Inc. (Blue Ridge Acres), and River View Association, 

Inc. (River View), questioned the taxability of specific real property for the 2011 tax year. The 



Honorable Angela Banks, Assessor of Jefferson County, detennined that the real property at issue 

owned by Blue Ridge Acres and River View was subject to ad valorem property tax. Upon request 

ofthe two Petitioners, the question oftaxability was submitted to the Tax Department as authorized 

pursuant to ·W. Va. Code § 11-3-24a Upon review of the record in this matter, it appears that 

Petitioners have not provided the Circuit Court with the infonnation as it was submitted to the Tax 

Department for the initial decision. The facts provided to the Tax Department were mtica1 in 

reaching the conclusions in Property Tax Ruling 11-17 for Blue Ridge Acres and Property Tax 

Ruling 11-18' for River View. 

On or about March 30, 2011, Petitioners appealed Property Tax Rulings 11-17 and 11-18 to 

the Circuit Court of Jefferson County, west Virginia. Petitioners filed a Petition for Writ of 

Mandamw;, or in the Alternative, Writ ofCertiorari (hereinafter, Petition for Writ ofMandamus). 

The Petition for Writ ofMandamus was not served on the Tax Depfl:I1ment until June 1, 2011. 

On or aboutJune 9,2011, the Tax Department filed a Motion to Dismiss for Improper Venue. 

On the same day, the Tax Department filed a separate Motion to Dismissfor Lack ofPre-Suit Notice. 

On June 14, 2011, the Tax Department filed an Answer to Petition for Writ ofMandamus' or, in the 

Alternative, Writ ofCertiorari. Subsequently, Petitioners filed a response in which the Petitioners 

agreed to dismiss the Tax Department from the mandamus action on June 15, 2011. 

The Circuit Court entered an Order Dismissing the Tax Department from Prayer for 

Mandamus on August 3, 201 1. The Court's OrderspecificaIlylimited the Petitioners' claims against 

the Tax Department "to the extent that Petitioners may be entitled to appeal the determination of 

taxability of their common areas ...." 
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Therefore, the only issue for the Tax Department in this pending action is the Court's review 

ofProperty Tax Rulings 11-17 and 11-18 for the 2011 tax year. 

Property Tax Rulings 11-17 and 11-18 solely addressed taxability for the 201 1 tax year. The 

Tax Department does not have the authority to issue a taxability ruling after February 28 of the tax 

year. See W. Va. Code § 11-3-24a. Therefore, the Tax Commissioner could not issue an opinion 

in February 2011 regarding prior tax years such as 2009 or 2010. 

The Court has determlned that the Petitioners timely filed appeals ofProperty Tax Rulings 

11-17 and 18. A Property Tax Ruling may be appealed to circuit court pursuant to W. Va. Code 

§ 11-3-25. The circuit court shall review questions ofclassification or taxability de novo. See W. Va. 

Code § 11-3-25. Consequently, the court may review and consider information which was not 

submitted to the Tax Department for consideration in issuing Property Tax Rulings 11-17 and 11-18. 

TAXABILITY OF COMMON AREAS 

The Petitioners' requests for a taxability ruling raised the question of taxability ofcommon 

elements. l The Property Tax Rulings were based on the infonnation provided on February 18, 2011, 

from Assessor Banks. Assessor Banks provided two transmittal letters requesting a ruling on the 

taxability of common areas located in Blue Ridge Acres Civic Association and River View 

Association developments; eight deeds; one letter from Richard Sussman, Esquire, to Assessor 

Banks requesting a taxability ruling for River View Subdivision; and a similar letter from Mr. 

Sussman for Blue Ridge Acres Civic Association. 

lIt appears that the terms "common elements" as used in the statutes and "common areas" 
used in the Court's Order may be used interchangeably. The Court will view the terms as 
synonymous. 
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Mr. Sussman's letters to Assessor Banks also requested an exoneration of tax liability for 

Blue Ridge Acres for the 2009 tax year and River View Subdivision for the 2010 tax year. 

Exoneration is governed by statute, which states: 

(a) Any taxpayer, or the prosecuting attorney or tax commissioner, 
upon behalf of the state, county and districts, claiming to be 
aggrieved by any entry in the property books of the county, 
including entries with respect to classification and taxability of 
property, resulting from a clerical error or amistalce occasioned by 
an unintentional or inadvertent act as distinguished from a mistake 
growing out of negligence or the exercise of poor judgment, may, 
within one year from the time the property books are delivered to the 
sheriffor within one year from the time such clerical error or mistake 
is discovered or reasonably could have been discovered, apply for 
relief to the county commission of the countyin which such books 
are made out: .... 

W. Va. Code § 11-3-27(a) (emphasis added). 

Relief from an erroneous assessment-commonly referred to as exoneration-may only be granted by 

the county commission. The Tax Commissioner does not have any statutory authority to Wlilaterally 

grant relief from taxes which have been assessed. Blue Ridge Acres and River View Association 

must seek relieffrom the County Commission for Jefferson County for the 2009 and 2010 tax years, 

respectively. . While the Circuit Comt would have proper jurisdiction to review the · County 

Commission's decision on the issue ofexoneration, the Court lacks original jurisdiction to grant such 

relief. Of course, any recourse by the Petitioners pursuant to W.Va. Code § 11-3-27 must be based 

upon an erroneous assessment resulting from a clerical error or a mistake occasioned by an 

unintentional or inadvertent act as opposed to an error caused by negligence or the exercise ofpoor 

judgment. 
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Several critical pieces ofinfonnation were lacking from the requests for taxability rulings 

submitted by Assessor Banks on February 18, 2011. First, the letters from Mr. Sussman to Assessor 

Banks did not explain the nature of the alleged common areas. For example, the letters did not 

identify the parcels as roads or a maintenance shed. The Tax Department was not advised of the 

current use ofthe five parcels ofreal estate. The parcels might have been vacant lots which could 

be prime locations for building houses. Second, the letters from Mr. Sussman to Assessor Banks did 

not specify the dates on which the Blue Ridge Acres and River View Subdivisions were created. 

While members ofthe local community may have known that the two developments dated from the 

mid-1970's, the Tax Department did not know the age of the developments. 'Third, although the 

letter from Mr. Sussman to Assessor Banks stated that the five related tax tickets were attached, the 

tax tickets were not provided to the Tax Department for its review. Fourth, the submittals provided 

no information regarding the two corporations, Blue Ridge Acres Civic Association and River View 

Association. Fifth, the infonnation provided to the Tax Department contained no infonnation 

regarding the original developers of the housing developments. 

In Property Tax Ruling 11-18, the Tax Commissioner concluded that River View Association 

failed to demonstrate that the developer of the River View Subdivision had complied with the 

mandatory provision ofseveral sections ofthe West Virginia Code found in the Unifonn Common 

Interest Ownership Act, i.e., §§ 36B-2-101, -106, -107, -108. -109, -115, -116; and 36B-3-103(d). 

The Tax Commissioner, therefor, concluded that the developer had failed to properly create the 

common elements as required under the Uniform. Act. The Tax Commissioner noted the identical 

failure of the developer of Blue Ridge Acres to comply with the mandatory code provisions. See 
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also Property Tax Ruling 11-17 at p. 9. The Tax Department made the same determination in both 

Property Tax Rulings. Specifically, Tax Commissioner Craig stated: 

The Taxpayer, therefore, having failed to adduce sufficient evidence 
to show that it is a common interest community under the provisions 
of chapter 36B of the West Virginia Code, the Assessor's decision 
must be affinned. 

If any doubt arises as to exemption, that doubt must be decided 
against the person who claims the exemption. State v. McDowell 
Lodge No. 112 A.F.&A.M, 96 w. Va. 611, 123 S.E. 561 (1924); 
Central Realty Co. v. Martin, 126 W. Va. 9+15, 30 S.E.2d 720 
(1944). 

Property Tax Ruling 11-17 at p. 10. 

In short, Tax Commissioner Craig Griffith detennined that the while the taxpayers mayor may not 

be entitled to the requested exemption from property tax, both taxpayers had failed to prove their 

cases. Therefore, the five parcels were subject to ad valorem property tax for the 2011 tax year. The 

Tax Department concurred with Assessor Banks' decision. 

Both Blue Ridge Acres and River View hinged their requests for a taxability ruling on the 

same statutory provision. 

(b) In a condominium or planned community: 

(1) If there is any unit owner other than a declarant, each unit that has 
been created, together with its interest in the common elements, 
constitutes for all purposes a separate parcel of real estate. 

(2) Ifthere is any unit owner other than a declarant, each unit must be 
separately taxed and assessed, and no separate tax or assessment may 
be rendered against any common elements for which a declarant has 
reserved no development rights. 

(c) Any portion ofthe common elements for which the declarant has 
reserved any development right must be separately taxed and assessed 
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against the declarant, and the declarant alone is liable for payment of 
those taxes. 

(d) If there is no unit owner other than a declarant, the real estate 
comprising the common interest community may be taxed and 
assessed in any manner provided by law. 

W.Va. Code § 36B-I-I05(b). 

In one respect, the Tax Department inadvertently misstated the legal question which may 

have lead to some confusion on the issues before the Court. The Tax Department analyzed whether 

the common elements are exempt from property tax. W. Va Code 36B-l-l05 does not exempt any 

property from tax. In fact, the statute does not even contain the words "exempt" or "exemoption." 

The proper focus ofthe inquiry should be which person is responsible for paying the property 

tax. W. Va Code § 36B-l-l 05(b) alternatively addresses when the developer is liable for property 

tax related to common elements; when individual unit owners are liable for property tax; and 

prohibits a separate tax assessment against common elements when the developer has reserved no 

development rights. Ina qualifying common-interest community, the question becomes which entity 

is liable for property taxes related to common elements. The question is not whether common 

elements are subject to tax or exempt from property tax. 

Assuming, arguendo, the common elements included a swimming pool, tennis courts, 

roadways and a clubhouse. Assume further that the fair-market value of the common elements is 

$500,000. How does the Assessor tax the value ofthe common elements? Does the assessor tax the 

swimming pool, tennis courts, roadways, and clubhouse, per se? Does the Assessor issue a tax 

assessment for the common elements to the developer of the common interest community? Does 

the Assessor reflect the value ofthe swimming pool, tennis courts, etc., in the value ofthe individual 
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homes or units in the common-interest conununity? Is a home without access to a swimming pool 

and tennis courts valued the same as an otherwise identical home with access to a swimming pool 

and tennis courts? The underlying question is simple: How does the Assessor capture the value of 

the common elements? 

As noted, supra, the Petitioners submitted no information concerning when the two 

homeowners associations were created. TIlls failure was critical from the outset The Tax 

Department simply assumed that W. Va. Code § 36B-I-I01, et seq., applied in its entirety since the 

Petitioners referenced and specifically cited to the Uniform Common Interest Ownership Act as 

adopted by West Virginia. Consequently, the Tax Department premised the property tax rulings on 

the failure of the developers to comply with the statutory requirements to create common elements 

by deed in a common interest community. 

According to the information on the website of West Virginia Secretary of State's Office, 

Blue Ridge Acres Civic Association was created on November 5, 1979, and River View Association, 

Inc., was created on April 28, 1972. The Uniform Common Interest Ownership Act was adopted by 

West Virginia in 1986 and became effective on Ju1y 1, 1986. In adopting the Uniform Act, the West 

Virginia Legislature addressed the applicability of the Act to pre-existing property developments. 

(a) Except as provided in section 1-205 (Same--Exception for small 
preexisting cooperatives and planned communities), sections 1-105 
(Separate titles and taxation), 1-106 (Applicability of local 
ordinances, regulations and building codes), 1-107 (Eminent domain), 
2-103 (Construction and validity ofdeclaration and bylaws), 2-104 
(Description of units), 2-121 (Merger or consolidation of common 
interest communities), 3-102(a)(1) through (6) and (11) through (16) 
(Powers of unit owners' association), 3-111 (Tort and contract 
liability), 3-116 (Lien for assessments), 3-118 (Association records), 
4-109 (Resales of units), and 4-117 (Effect of violation on rights of 
action; attorney's fees), and section 1-103 (Defmitions) to the extent 
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necessary in construing any of those sections, apply to all 
common interest communities created in this state before the 
effective date of this chapter; but those sections apply only with 
respect to events and circumstances occurring after the effective date 
of this chapter and do not invalidate existing provisions of the 
declaration, bylaws or plats or plans of those common interest 
communities. 

W.Va. Code § 36B-I-204 (emphasis added). 

As a pre-existing common interest community, Blue Ridge Acres Civic Association and River View 

Association are subject to W. Va. Code 36B-l-l05 related to separate titles and taxation. The code 

sections cited bythe Tax Department in PTR's 11-17 and 11-18 related to the statutory requirements 

to create common elements by deed are not applicable.2 As noted above, the Petitioners failed to 

advise the Tax Department of the dates on which the two homeowners associations were created. 

On January 13, 2012, Petitioners filed aMotion and Memorandumfor Summary Judgment. 

The Motion provided significant relevant information for the Court to review. 

The Motion included an Affidavit from Elliott Simon, Treasurer of Blue Ridge Civic 

Association, Inc. According to the Simon Affidavit, the parcels included a road area to the 

corrununitymail boxes, a storage building used exclusi vely by the Association for the storage ofroad 

maintenance equipment, and a parcel used exclusively by the Association for the storage of road 

maintenance materials, including gravel. In addition, Mr. Simon stated that the Circuit Court of 

Jefferson County had recognized Blue Ridge Acres as a "pre-existing planned community" in other 

court cases. The Simon Affidavit included a copy ofdecisions in Civil Action Nos. 85-C-379 and 

2 The provisions are found in the U nifonn Common Interest Ownership Act, i.e., W.Va. Code 
§§ 36B-2-101, -106, -107, -108. -109, -115, -116; and 36B-3-103(d). 
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10-C-66. None of that information had been provided to the Tax Department prior to filing the 

Motionfor Summary Judgment on January 13,2012. 

In addition, the Motion included a similar Affidavit from Neal Nilsen, President of River 

View Association, Inc. According to the Nilsen Affidavit, the common elements were conveyed to 

the homeowners association for the exclusive use of its members. The Nilsen Affidavit also states 

that the common elements are not subject to future development rights by the subdivision developer. 

One parcel at issue includes a boat ramp, community campgrounds, and a recreation field. The 

second parcel at issue for River View includes an improvement for access to community mailboxes; 

is used as an emergency snow route; or alternatively used as a parking area and for the storage of 

road maintenance materials. 

Mr. Nilsen further asserts that the Respondents have never separately assessed ad valorem 

property taxes on the roads or on the other common elements. Therefore, Mr. Nilsen asserts that the 

Respondents have "recognized" that River View is qualified as a common-interest community 

pursuant to W. Va Code § 36B-I-105(b)(2). See Nilsen Affidavit at Paragraph 7. Presumably,Mr. 

Nilsen is only advancing his legal theories against Assessor Banks and not the Tax Department. The 

fifty-five county assessors are the assessing officers for real property in residential areas. The Tax 

Department's only role in valuing residential property is to answer inquiries submitted pursuant to 

W. Va. Code § 11-3-24a. Based upon the Affidavit of Lora Rutledge, Blue Ridge Acres Civic 

Association and River View Association did not request property tax rulings from the Tax 

Department for the tax years 2009 and 2010. The Petitioners did not request property tax rulings 

prior to the 2011 tax year. To imply that the Tax Department had previously "recognized" their 

position on River View as correct is simply misleading when River View did not previously submit 
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the question to the Tax Department. The Simon Affidavit makes the same allegation against the 

"Respondents" with respect to Blue Ridge Acres Civic Association. See Simon Affidavit at 

Paragraph 9. These allegations are totally without merit. 

Although the Petitioners provided new information in the Motion for Summary Judgment, 

they did not provide all ofthe necessary information. According to the deeds submitted by Assessor 

Banks in February 2011, the housing developments were developed by Blue Ridge Acres, Inc., and 

River View Park, Incorporated. According to the information contained in the Secretary of State's 

website, Blue Ridge Acres, Inc., was terminated on August 22, 1984, by order of the court. In 

addition, Blue Ridge Acres Sales Company, Inc., was terminated on September 11, 1986, by order 

ofthe court. Similarly, River View Park, Incorporated, was terminated on December 31, 1990, under 

a voluntary dissolution. Consequently, the issue ofwhether the developers retained any development 

rights in the common elements becomes moot since the two developers no longer exist. Therefore, 

the portions of PTR's 11-17 and 11-18 which discussed whether the developers had retained any 

development rights simply do not apply to the facts before this Court. 

The Court has reviewed the additional information contained in the Motion for Summary 

Judgment filed on February 9, 2012. As noted above, the Motionfor Summary Judgment contained 

legally significant information which was not provided to the Tax Department when the Petitioners 

requested property tax rulings in February 2011. In addition, the Tax Department also provided 

legally significant information regarding when the two homeowners associations were created and 

when the two developer corporations were terminated. None of this critical information was 

provided by the Petitioners for review by the Tax Department in February 2011. 
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DISPOSITION 

The Court has reviewed the pleadings submitted by the parties and considered their legal 

arguments. It appears that no material facts are in dispute. Under West Virginia law, a motion for 

summaryjudgment is proper ifno material issues offact are in dispute and if the case involves only 

questions oflaw. See Miller v. City Hospital, 197 W. Va. 403, 475 S.E.2d 495 at Syllabus Pt. 1(" 

'A motion for summary judgment should be granted only when it is clear that there is no genuine 

issue of fact to be tried and inquiry concerning the facts is not desirable to clarify the application of 

the law.' Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co. a/New York, 148 

W. Va 160, 133 S.E.2d 770 (1963). Syllabus Point I>-.Andrickv. Town o/Buckhannon, 187 W. Va. 

706,421 S.E.2d 247 (1992)." Syllabus Point 1 Williams v. Precision Coil, Inc., 194 W. Va. 52,459 

S.E.2d 329 (1995) )(WV 1996); see also HN Corp. v. Cyprus Kanawha Corp., 195 WV 289,465 

S.E.2d 391 at Syllabus Pt. 1 (WV 1995). 

1. The Court concludes that based upon the additional information, it appears that Blue 

Ridge Acres Civic Association was created in 1979 and River View Association, Inc., was created 

in 1972. 

2. The Uniform Common Interest Ownership Act was adopted by the West Virginia 

Legislature and became effective July 1, 1986. 

3. Therefore, the two Petitioners predate the effective date of the Uniform Act. 

4. Consequently, the taxability of common elements in this case must be analyzed in 

tenns ofW. Va. Code §§ 36B-I-105 Separate Titles and Taxation and 36B-I-103 Definitions. 

5. W. Va. Code § 36B-2-204 limits the provisions of the Uniform Act which apply to 

pre-existing common interest communities to these two provisions in this case. 
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6. The Peti tioners have cited no provision ofstate lawwhich would exempt the common 

elements in a common interest community from ad valorem property taxes. 

7. The proper inquiry becomes who is liable for the ad valorem property taxes related 

to common elements. 

8. According to State law, each unit and its interest in the common element constitutes 

a separate parcel of real property. See W. Va. Code § 36B~I-105(b)(1). 

9. Consequently, each unit must be separately taxed and tax assessments may not be 

issued against the common elements. See W. Va. Code § 36B-1-105(b)(2). 

10. Furthermore, since the two developers of the subdivisions no longer exist by state 

law, it appears unlikely that the developers retained development rights in the common elements. 

See W. Va. Code § 36B-1-105(b)( c). 

11. Therefore, the value ofthe common elements should be reflected in the values ofthe 

individual units-the individual homes within Blue Ridge Acres Subdivision and River View 

Subdivision. Based upon the facts int his matter the common elements cannot be separately taxed. 

12. Accordingly, the advalorem tax liability ofthe individual homes should include any 

property taxes related to the value of the common elements. The valuation of property is the 

everyday business ofthe county assessors and should be addressed by the assessors using standard 

valuation techniques. 

13. Assessor Banks is directed to assess the ad valorem taxes for the 20 11 tax year related 

to the common elements located in Blue Ridge Acres subdivision and River View subdivision, 

respectively, against the individual units in the two subdivisions. 
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14. The Tax Department has been previously dismissed by order of this Court from the 

mandamus portions ofthe underlying Petition/or Writ o/Mandamus related to the 2009 tax year for 

Blue Ridge Civic Association, Inc., and the 2010 tax year related to River View Association, Inc. 

The Petitioners' Motion For Summary Judgment is granted in part. The decision of the West 

Virginia State Tax Commissioner in Property Tax Ruling 11-17 for Blue Ridge Acres Civic 

Association, Inc., and Property Tax Ruling 11-18 for River View Association, Inc., is ovenuled as 

discussed above based upon the additional infonnation provided to this Court by the Petitioners and 

the Tax Department. 

The State Tax Commissioner is dismissed from further proceedings in this matter with 

prejudice. 

The case shall be stricken from the active docket of the Court. The objections of all parties 

are noted and preserved for the record. 
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The Clerk of the Circuit Court is directed to transmit a true copy of this decision to the 

counsel of record at the addresses of record listed below. 

Enre~: ________________ 

David H. Sanders, Judge 
Circuit Court of Jefferson County 

Prepared By: 

Attorney General's Office 

Building 1, Room W-435 

1900 Kanawha Boulevard, East 

Charleston, West Virginia 25305 

304-558-2522 


Copies To: 


Braun A. Hamstead, Esquire 

Hamstead & Associates, L.C. 

113 Fairfax Blvd. 

Charles Town, West Virginia 25414 


Stephanie Grove, Assistant Prosecutor 

Jefferson County 

100 E Washington Street 

Charles Town, West Virginia 25414 
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